
 

October 5, 2020 

Submitted electronically 

To: Cynthia Brown 
Chief, Section of Administration 
Office of Proceedings 
Surface Transportation Board 

CC: Timothy J. Strafford, Association of American Railroads 
William C. Pate, City of Del Mar 
Daniel Elliott, ​North County Transit District 
Louise Warren, Chief Counsel; Diana Lilly, San Diego District Manager; California 
Coastal Commission 
Christa Johnson, City Manager; Ellie Haviland, Mayor; Terry Gaasterland and Dwight 
Worden, City Councilors, City of Del Mar 

Re: Docket No. FD 36433, Opposition to North County Transit District’s Petition for a 
Declaratory Order 

Dear Ms. Brown, 

The Surfrider Foundation is a non-profit, environmental organization dedicated to the 
protection and enjoyment of the world's oceans, waves and beaches for all people, 
through a powerful activist network. With nearly 70 miles of coastline to protect, the 
Surfrider Foundation San Diego County Chapter (Surfrider San Diego) is one of the 
largest and most active chapters in the world. We are a grassroots organization, which 
means the people working to protect our local ocean, waves, and beaches are 
volunteers who care about the San Diego County coastline and want to protect our 
home. Surfrider San Diego is an active stakeholder representing the public in the 
conversation regarding the bluff stabilization and relocation of a section of the 
LOSSAN track in Del Mar. ​We oppose the petition for declaratory order filed by the 
North County Transit District (NCTD) as it will result in an unacceptable loss of the 
public’s right to access the beach and is not supported by law or fact.  
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Executive summary 
 

The petition is asking for a declaratory order for two very different types of projects. In 
regards to future rail maintenance and bluff stabilization projects, we believe the 
petition must be denied on the following basis: 

1. Federal law and state law must apply to ensure appropriate management of 
coastal resources. 

2. Congress did not intend the Interstate Commerce Commission Termination 
Act (ICCTA) to displace traditional state functions that do not regulate rail 
transportation. 

3. Maintaining the track in place, potential future double tracking activities, and 
other future bluff stabilization projects involve land outside of the Right of Way 
(ROW) controlled by NCTD, including State Tidelands, City, or State Beaches. As 
such, federal and state law must be applied to ensure appropriate 
management of coastal resources.  

4. Federal grant conditions for past and future bluff stabilization projects require 
compliance under the Coastal Act and Coastal Zone Management Act (CZMA). 

5. NCTD is not the proper applicant for a petition, as the San Diego Association of 
Governments (SANDAG) was the applicant for the August 2020 California 
Coastal Commission Consistency Certification CC-0001-20 . SANDAG will also 1

be the applicant for future projects, including track relocation and Del Mar 
Bluffs Stabilization Projects 5 and 6.  

6. The Coastal Commission has concurred with Consistency Certifications and 
granted Coastal Development Permits (CDPs) for past bluff stabilization 
projects. Therefore, NCTD has no basis to preemptively claim that future 
projects will be denied under the Coastal Act. 

In regards to the proposed safety fencing, we believe the petition must be denied 
primarily on the following grounds: 

1 August 12, 2020: Coastal Commission Energy, Ocean Resources & Federal Consistency item 
13b, After-the-fact Consistency Certification by SANDAG for Del Mar Bluffs Emergency Repair 
Project ​https://www.coastal.ca.gov/meetings/agenda/#/2020/8  
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1. The placement of fences, even if entirely in NCTD’s ROW, has adverse impacts 
on historical coastal access, which is protected under Chapter 3 of the Coastal 
Act and must be subject to Coastal Commission review.  

2. The Transit and Intercity Rail Capital Program stipulates that recipients of 
funding for the proposed safety fencing must comply with all relevant federal 
and state laws, regulations, policies, and procedures.  

Future bluff stabilization, track maintenance, and double 
tracking 
 

NCTD has no grounds to attempt to preemptively bypass review of future bluff 
projects for the following reasons: 

1. Federal and state law must apply to ensure appropriate management of coastal 
resources 

A decision to preempt coastal zone management, a role which has been designated 
to the state through the federal Coastal Zone Management Act, will frustrate the 
federal law designed for proactive coastal planning, increased transparency, and 
stakeholder input.  The Coastal Zone Management Act (“CZMA”) was passed by 

2

Congress in 1972 to encourage coastal states to develop and implement coastal zone 
management plans. In enacting the law, Congress recognized the importance of 
meeting the challenge of continued growth in the coastal zone. Congress declared 
their intent “to preserve, protect, develop, and where possible, to restore and enhance, 
the resources of the Nation’s coastal zone for this and succeeding generations.”  The 

3

congressional declaration of policy included the purposes to protect natural 
resources, manage coastal development, prioritize coastal dependent uses, and 
provide for public access and recreation.   

The CZMA requires that projects comply with the state’s enforceable policies and will 
be carried out in a manner consistent with the state’s Coastal Management Program.
 The CZMA implements the national Coastal Zone Management Program, which is 

4

adopted within each state through Coastal Management Programs (“CMP”). In 
California, the CMP is implemented by the California Coastal Commission and 
governed by the state law, the California Coastal Act. ​ A key element of the Act is 

5

coordinating state and federal actions to give coastal states a strong voice in 

2 ​16 U.S.C. §§1451-1465. 
3 16 U.S.C. sec 1452(1)-(6). 
4 16 USC sec. 1456. 
5 Cal. Pub. Res. Code §§ 30000, ​et seq​. 
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decision-making, which they otherwise would not have, for activities that may affect a 
state’s coastal uses and resources. Accordingly, attempts to limit state review of major 
coastal projects undermine both the spirit and intent of the CZMA, which includes 
participation from coastal states and territories.  

The California Coastal Commission has set the standard for effective coastal 
management plan implementation. No other agency, federal or state, is monitoring 
sea level rise, dynamic shoreline processes, bluff erosion, and coastal management 
needs like the California Coastal Commission. To mute their voice on the matter 
would be doing a disservice to not only beachgoers and residents, but also railroad 
commuters and industry alike by failing to implement long-term and comprehensive 
solutions to bluff erosion. California’s long-standing commitment to coastal 
preservation is an intrinsic component of the State’s internal decision-making 
process.  The self-imposed review is meant to ensure that projects are thoroughly 
vetted so that they can move forward in an economically and environmentally 
sustainable manner.   

Just as National Environmental Policy Act (“NEPA”) compliance and enforcement is 
not preempted by the STB for this issue, neither should the Coastal Zone 
Management Act’s purpose and objectives in creating a coastal management 
structure. 

2. Congress did not intend the ICCTA to displace traditional state functions that do 
not regulate rail transportation. 

We respectfully suggest that the STB should not engage with this matter because it 
does not have jurisdiction over the repair and maintenance work that has been done 
or may be completed in the future with respect to this rail line. Under 49 U.S.C. § 10501, 
the STB oversees (1) rates, classifications, rules, practices, routes, services, and facilities 
with respect to rail carriers and (2) construction, acquisition, operation, abandonment, 
and discontinuance of rail tracks. The courts and STB agree that the Interstate 
Commerce Commission Termination Act (“ICCTA”) does not provide federal 
jurisdiction over track repair activities.  The recent and potential future work on the 

6

rail line that is the subject of the NCTD petition does not implicate rate regulation, 
new construction, or abandonment; at most, future work to make this line safe and 

6 Lee’s Summit, MO v. Surface Transp. Bd., 231 F.3d 39, 42 n.3 (D.C. Cir. 2000); Detroit/Wayne 
County Port Authority v. I.C.C., 59 F.3d 1314 (D.C. Cir. 1995); Swanson Rail Transfer, 
LB—Declaratory Order—Swanson Rail Yard Terminal, Fed Carr. Case. P37354, 2011 WL 2356468, 
*2 (June 14, 2011); Union Pac. R.R. Co.—Petition for Declaratory Order—Rehabilitation of 
Missouri-Kansas-Texas Railroad Between Jude and Ogden Junction, TX, 1998 WL 525587, *3-4 
(Aug. 19, 1998) (citing Texas & Pacific v. Gulf, Colorado & Santa Fe Ry., 270 U.S. 266 (1926)).   
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secure will involve repair and rehabilitation.   

Such repair and maintenance work falls squarely within the states’ historical police 
powers over railroads. Congress enacted the Interstate Commerce Act in 1887 to 
address the growing patchwork of state economic regulation and revised it to also 
address corruption and rate-fixing. Over the course of the 20th century, however, 
Congress slowly deregulated the industry as concerns about monopoly power faded. 
Those deregulatory efforts culminated in the ICCTA, which abolished the sprawling 
jurisdiction of the Interstate Commerce Commission and replaced it with the much 
more limited role of the new STB.    7

In doing so, Congress did not intend STB authority to usurp a state’s historical ability 
to make decisions on state law or expenditures. Here, the California Coastal 
Commission’s oversight of bluff stabilization or restoration work is an exercise of 
traditional state power that does not implicate the STB’s statutory jurisdiction. Such 
state oversight is essential to protect people and resources along this important 
stretch of the California coast. 

3. Blufftop rail projects involve land outside of NCTD’s ROW, including State 
Tidelands or City or State Beaches, and are subject to protection under the 
Coastal Act and CMZA 

In 2019, NCTD and SANDAG jointly applied for a Federal-State Partnership for State of 
Good Repair Program grant. The project was titled “Pacific Surfliner Coastal Bluff 
Track Bed Stabilization and Seismic Improvements Project” (Surfliner Coastal Bluff 
Stabilization Project). NCTD and SANDAG describe the project location in the 
Environmental Studies and Documents attachment to the Surfliner Coastal Bluff 
Stabilization Project grant application, and we are including this document as an 
attachment to our letter.  

 

7 In 1995, Congress completed its economic deregulation of the rail industry by adopting the 
ICCTA, which abolished the Interstate Commerce Commission and transferred its limited 
remaining powers to the new Surface Transportation Board. (Pub. L. 104-88, 109 Stat. 803.)  
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Pages 4 and 5 of a June 2016 CE Request, Environmental Studies and Documents 
attachment from the Surfliner Coastal Bluff Stabilization Project grant application 

NCTD and SANDAG state that portions of the projects are located outside of their 
ROW, on State Beach land. A CDP or Consistency Certification will be required to 
perform such extensive work outside of their ROW.  

In addition to encroaching on state lands, construction activities for these proposed 
projects would also require access via the beach, potentially  requiring a CDP: 
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Pages 15 and 16 of the June 2016 CE Request, Environmental Studies and Documents 

attachment from the Surfliner Coastal Bluff Stabilization Project grant application 

NCTD and SANDAG documented that construction equipment will need access to 
the state’s beaches, and that project will be located outside of NCTD’s ROW, so 
Coastal Act compliance will be required for these activities as well.  

The below zoning map from Del Mar confirms that work areas will be outside the 
ROW.  
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City of Del Mar Zoning Map, Figure 2,  June 2016 CE Request, Environmental Studies and 

Documents attachment from the Surfliner Coastal Bluff Stabilization Project grant 
application 

As documented in NCTD’s and SANDAG’s grant application above, previous and 
future bluff stabilization work area is outside of NCTD’s ROW. Thus this work will need 
Coastal Act compliance to perform work outside the ROW, especially on State 
Tidelands.  

4. Federal grants for bluff stabilization projects require consistency certification 

NCTD and SANDAG will be working on Del Mar Bluffs Stabilization Projects 5 and 6 in 
the coming years. We submit that NCTD must receive a Consistency Certification 
from the Coastal Commission as they are using federal funds for these bluff 
stabilization projects. Such a Certification is a requirement for federal grants.  
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NCTD and SANDAG themselves have stated this to be true in their own Surfliner 
Coastal Bluff Stabilization Project grant application. An August 2010 National 
Environmental Policy Act (NEPA) Categorical Exclusion (CE) Request for Del Mar Bluff 
Stabilization Project 3 was also included in the Surfliner Coastal Bluff Stabilization 
Project grant application: 

 
Page 10, April 202 CE Request, Environmental Studies and Documents attachment from the 

Surfliner Coastal Bluff Stabilization Project grant application 

This excerpt clearly states that previous Del Mar bluffs stabilization projects are 
subject to the CMZA.  

In the same grant application, NCTD and SANDAG continue to document that a 
condition of Federal Grants for Del Mar Stabilization Project 3 was a Consistency 
Determination.  
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Pages 11 and 12, April 202 CE Request, Environmental Studies and Documents attachment 

from the Surfliner Coastal Bluff Stabilization Project grant application 

CMZA (U.S. Code § 1456(d)) mandates that federal agencies shall not approve projects 
that are inconsistent with the state’s coastal management program, in this case 
Chapter 3 of the Coastal Act.  

NCTD and SANDAG have stated that previous Del Mar Bluffs stabilization projects 
were subject to the CMZA. NCTD and SANDAG have received federal funding for 
future Del Mar Bluffs Stabilization Projects 5 and 6. Therefore, in their own words, 
these future projects must also be subject to the CMZA. 

5. NCTD is not the proper applicant for a petition 

On August 12, 2020, the California Coastal Commission concurred with an 
after-the-fact Consistency Certification (CC-0001-20) for two emergency bluff 
stabilization measures constructed on the Del Mar bluffs in 2019. ​SANDAG, not NCTD, 
was the applicant for this certification​.  

Here follows important background for the consistency process: 

● The Federal Consistency Unit of the California Coastal Commission implements 
the federal Coastal Zone Management Act of 1972, as it applies to development 
projects and support to state and local governments. 

● All federal agency activities affecting the coastal zone must be consistent with 
the enforceable policies of the state’s certified program. 

● The review process used to implement this requirement is called a consistency 
certification for federal support (i.e. funding) to state and local agencies.

 

In 1977, the federal government certified the California Coastal Management Program 
(CCMP). The enforceable policies of that document are Chapter 3 of the California 
Coastal Act of 1976. All consistency documents are reviewed for consistency with 
these policies.  

Given that the Coastal Commission concurred that these activities were consistent, 
and NCTD was not the applicant for the Consistency Certification, we submit that 

 
Phone: 858.800.2282 | info@surfriderSD.org | ​www.surfridersd.org 

3900 Cleveland Ave, Suite 201, San Diego, CA 92103 



 

NCTD is not the proper applicant for a petition to the STB when it comes to this 
matter.  

Additionally, NCTD is not currently scheduled to be the applicant for any Consistency 
Certifications for future bluff stabilization projects. As part of the August 2020 
Certification, the staff report for this item noted the following:  

SANDAG’s consistency certification also includes information on its future Del 
Mar Bluffs Stabilization Projects 5 and 6, ongoing planning efforts for 
relocating the railroad off the bluffs, development of sea level rise vulnerability 
analysis and hazard adaptation reports, and progress reports and timelines to 
keep the Commission informed about the status of these projects and 
planning studies. ​SANDAG will continue to submit consistency certifications 
for Del Mar Bluffs stabilization projects​ and continue its coordination with the 
Commission staff during project design and implementation to ensure the 
protection of critical public infrastructure and coastal resources consistent 
with the Coastal Act. ​(page 2, CC-0001-20 (SANDAG) staff report, emphasis 
added) 

Again, SANDAG is the planned applicant for future work, so it is not appropriate for 
NCTD to seek declaratory relief if they were not and will not be the applicant.  

6. NCTD has no basis to preemptively claim that future bluff stabilization projects 
will not be found to be consistent with the Coastal Act 

In 2020, the Coastal Commission concurred with the Consistency Certification so did 
not create an obstacle for SANDAG, or NCTD, in terms of the emergency repairs.  

The staff report for this after-the-fact Consistency Certification also noted that the 
Coastal Commission has granted Coastal Development Permits (CDPs) and 
concurred with Consistency Certifications for numerous previous bluff stabilization 
projects: 

“...the Commission found that bluff stabilization was necessary to protect the 
railroad trackbed and public safety and consistent with the geologic hazard 
minimization policies of Sections 30235 and 30253.” ​(page 11, CC-0001-20 
(SANDAG) staff report) 

This includes installation of various soldier piles and drainage improvements, as well 
as for SANDAG’s previous Del Mar Bluffs Stabilization Projects 2, 3, and 4: 

● “In CDP 6-96-156, the Commission authorized installation of 24 soldier piles at 
13th Street, including visual treatment for the top of the exposed piles so that 
the project would blend in with the surrounding terrain…. 
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● “In CDP 6-01-081, the Commission authorized the installation of 12 soldier piles 
between 7th and 8th Streets, including conditions requiring erosion controls, 
best management practices, annual reporting, and Commission staff review 
of staging and construction plans, monitoring and maintenance plans, and 
the use of materials and colors. 

● “The Commission concurred with CC-048-04 for SANDAG’s Del Mar Bluffs 
Stabilization Project 2 for the installation of 1,326 linear-feet of soldier pile walls 
on the upper bluffs. 

● “The Commission concurred with CC-020-10 for SANDAG’s Del Mar Bluffs 
Stabilization Project 3 for the installation of 1,060 linear-feet of soldier pile walls 
at seven additional priority areas along the bluffs. 

● “The Commission concurred with CC-0004-18 for SANDAG’s Del Mar Bluffs 
Stabilization Project 4 for the installation of a variety of bluff stabilization and 
repair projects to protect the railroad trackbed, including bluff-top drainage 
improvements and slope failure repairs near: (1) 7th Street using an 
earth-colored cement slurry buttress fill within the eroded area of the upper 
bluff; (2) Anderson Canyon using new soldier piles, steel H-piles, concrete 
lagging, and backfilling; (3) 7th and 8th Streets using soldier pile walls on the 
upper bluff; and (4) 9th and 10th Streets using steel H-piles and lagging walls.” 
(page 10, CC-0001-20 (SANDAG) staff report)  

Despite this robust history of authorizations and certifications, NCTD states in their 
petition:     

...NCTD seeks a declaratory order now because it has numerous crucial, 
upcoming rail maintenance and upgrading projects that will be challenged 
under the Coastal Act or local coastal laws by Del Mar or the Commission 
based on their public statements described herein. 

This statement by NCTD is inconsistent with previous determinations by the Coastal 
Commission. NCTD has no basis to claim that the Coastal Commission will act any 
differently for future CDPs or Consistency Certifications. ​No case or controversy is 
currently before the Board; future tracks will be proposed, planned and funded in 
coming decades. The Coastal Commission has issued certifications to dozens of 
actions and not objected to a single one.​ Similarly here, there is no objection to 
certification by the Commission, and conjecture for future objections is speculation. It 
is illogical to regulate a future project when the scope, geographic location, and 
potential effects cannot be identified yet. 

Safety fencing 
 

 
Phone: 858.800.2282 | info@surfriderSD.org | ​www.surfridersd.org 

3900 Cleveland Ave, Suite 201, San Diego, CA 92103 



 

For decades, the San Diego community has enjoyed the bluffs in Del Mar as an area 
to view the ocean and access the beach below. Removing this historical access 
without providing any mitigation for the loss of access is inconsistent with Chapter 3 
of California’s Coastal Act. While the city of Del Mar denied NCTD a permit for the 
fence, this project should still be reviewed by the Coastal Commission. We also submit 
that NCTD does not have the authority to bypass local and state review, as NCTD 
would be using state funds to build the fence. In NCTD’s petition to the STB, they 
state the following:  

This important fencing project is expected to cost over $2 million and will be 
funded from California monies from the Transit and Intercity Rail Capital 
Program but may later include federal dollars depending on how the funding 
process plays out in the future.​ (page 13) 

However, guidelines for the Transit and Intercity Rail Capital Program, provided by the 
California State Transportation Agency (CalSTA), stipulate the following:  

Applicants must comply with all relevant federal and state laws, regulations, 
policies, and procedures.  8

Therefore, we submitthat it is inconsistent with the state funds provided for the 
fencing project to attempt to bypass state laws such as the Coastal Act. While the 
federal funds are not being proposed to be used for the fencing, (thus precluding the 
need for a consistency certification by the Coastal Commission), the usage of state 
funds and impacts to coastal access mandate a review from the Coastal Commission 
under the California Coastal Act. 

Bluff stabilization and fencing projects will cause adverse 
impacts to beach access 
 

A core principle of the California Coastal Act of 1976 is to maximize public access to 
and along the coast, in addition to recreational opportunities in the coastal zone (Cal. 
Pub. Res. Code § 30000 et seq). We believe that the actions conducted by SANDAG 
(and possibly NCTD) will have impacts to access and recreation that must be reviewed 
under the Coastal Act.  

The LOSSAN railroad runs through a 1.7 mile stretch of highly unstable bluffs in Del 
Mar. We submit that these coastal bluffs provide important historic coastal access 
opportunities and are invaluable to the ecology and character of Del Mar. We further 
acknowledge that the rail corridor is considered critical infrastructure by regional, 

8 ​https://calsta.ca.gov/-/media/calsta-media/documents/tircp-2018-final-guidelines.pdf  
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state, and federal entities; and that as a public transit option it provides opportunities 
for enhancing equity and reducing greenhouse gas emissions from transportation. 
The safety threat related to the railroad’s position along the bluffs in Del Mar is not a 
new phenomena. The tracks themselves were once farther inland and in 1910 were 
relocated to the present location.  Since that time, three trains have fallen to the 
beach, the last time in 1941.   9

 

Train wreck - first three days January 1941. 
Photo courtesy Larry Brooks, DMVA Historical Committee 

SANDAG, NCTD, the City of Del Mar, and other stakeholders are evaluating long-term 
options for relocating this stretch of railroad in order to address these predictable  — 
and now imminent — hazards related to the erosion of the bluffs. There is also strong 
motivation to double track this segment of the track for capacity building and safety 
reasons. Double tracking is not feasible at the present location due to the associated 
risks. SANDAG is examining five long-term relocation alternatives. In the short-term, a 

9 https://publishing.cdlib.org/ucpressebooks/view?docId=ft0h4nb01z;chunk.id=0;doc.view=prin 
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six-phased project is underway to provide immediate stabilization of the railway 
through approximately 2050. 

Del Mar’s sensitive bluffs are an important source of habitat and coastal access, and 
dynamic beaches and bluffs must be given the space to erode. Armoring and 
stabilization will not ultimately be effective as the bluff is already eroding measurably 
every year at a rate that will increase significantly as sea levels rise. Relocation should 
be pursued as quickly as possible without forgoing expert review. It will not likely 
occur within the next two decades. We are working proactively to ensure that 
short-term solutions for bluff stabilization are as adaptive as possible. ​Our region’s 
strategy to brace itself against ongoing erosion, which will accelerate with sea level 
rise, should not include measures that will result in disastrous impacts that far outlast 
the benefits of our measures. 

According to a study by the City of Del Mar’s SLR Technical Advisory Committee’s 
(STAC) Coastal Hazards, Vulnerability, and Risk Assessments document: 

“The current localized vulnerability of the LOSSAN railroad to bluff erosion will 
increase in extent in the near-term and extend along almost the entire bluff 
before 2030. By this timeframe, the railroad would need to be moved inland or 
armored with a seawall to reduce the risk of the railroad collapsing (as a 
section of railroad collapsed and cause a train wreck in 1940). If a seawall is 
constructed, the beach will erode back to the seawall over time until little to 
no beach exists...” 

In view of the above findings as well as other findings by the Coastal Commission, 
future actions on this segment of railroad must be evaluated for impacts to recreation 
and access, given the projected loss of beach due to seawalls or other similar 
structures. Any analysis should include alternative analysis, including relocating the 
tracks inland.  

We agree that maintaining the tracks in place is necessary in the short term. We also 
agree with NCTD’s assertion that the location of the tracks along Del Mar’s bluffs 
presents a risk. However, fencing and bluff stabilization projects will cause adverse 
impacts to beach access which are inconsistent with the core principles of the Coastal 
Act. Coastal access should ultimately be improved, not removed, along the current 
bluff-top railway location. 

In conclusion, NCTD’s petition for declaratory order must be denied for the forgoing 
reasons. Bluff and beach projects have and will negatively impact beach access and 
must continue to be subject to review under the state’s coastal management 
program, as implemented by the federal Coastal Zone Management Act.  

 
Phone: 858.800.2282 | info@surfriderSD.org | ​www.surfridersd.org 

3900 Cleveland Ave, Suite 201, San Diego, CA 92103 



 

Sincerely, 

Kristin Brinner & Jim Jaffee, Beach Preservation Committee co-leads 
Laura Walsh, Policy Manager 
San Diego County Chapter, Surfrider Foundation 

Angela Howe, Legal Director 
Surfrider Foundation 
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Parties of record: 

I certify on October 5, 2020 all parties of record have been served via email in this 
matter. 

CC: 

Timothy J. Strafford 
tstrafford@aar.org 
Association of American Railroads 

William C. Pate 
wpate@dpmclaw.com 
City of Del Mar 

Louise Warren 
Louise.Warren@coastal.ca.gov 
California Coastal Commission 

Daniel Elliott 
danelliottiii@outlook.com 
North County Transit District 

 

Signed: 

 

_______________________________________________ 

Kristin Brinner 
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